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Court of Appeals of the District of Columbia 

No. 5726. 

J. T. Jones, Appellant, 
vs. 

Kay Lyman Wilbur, Secretary of th^ Interior. 

■ 

■ ~ " • i 

a Supreme Court of the District of Columbia. 

At Law. J 

No. 80014. 

J. T. Jones, Plaintiff, 
vs. 

Ray Lyman Wilbur, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the SuprenJe Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Petition . 

Filed July 13,1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 80014. 

i 

J. T. Jones, Plaintiff, 
vs. 

Ray Lyman Wilbur, Secretary of the Interior, Defendant. 

The petitioner, J. T. Jones, by his attorney, Herbert S. 
Ward, prays that a writ of certiorari iss^e to review the 

1—5726a 
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decision rendered by the General Land Office of the United 
States in Contest No. 383, Serial 07012 on or about the 4th 
day of September, 1928, involving approximately 480 acres 
of land on Carroll Inlet, Southeastern Alaska, and the pos¬ 
sessory rights thereto, which said decision was made final 
by the Commissioner of the General Land Office, Depart¬ 
mental Decision of May 18, 1929, holding the plaintiff’s 
claim to the said tract of land to be invalid and without 
merit. LTpon petitioner’s request for a rehearing the Sec¬ 
retary of the Interior, by letter of November 18, 1929, re¬ 
fused to entertain the plaintiff’s petition for appeal and 
affirmed the action of his subordinates. 

Questions Involved. 

1. The plaintiff, on the 17th day of August, 1915, pur¬ 
chased from Will B. Bell, who on December 28, 1904 had 
purchased from George Johnson, a native Indian of 
Ketchikan, Alaska, by quit-claim deed, approximately 480 
acres of land lying at the mouth of Falls Creek on the East 
side of Carroll Inlet, Revillagigedo Island, Southeastern 
Alaska, together with all of the buildings; cabins, shacks 
and other buildings thereon and all of the land lying 
2 between the lake and the source of Falls Creek, and 
1,000 feet on each side of the rim, which the said 
George Johnson, a native Indian, held under claim of right 
to the use and occupation as descending to him from his 
ancestors under the treaty with the Imperial Government 
of Russia entered into in 1867, and thereafter confirmed to 
the said George Johnson and his successors by the Act of 
May 17, 1884 (23 Stats, at Large, 26), reading in part as 
follows: 

“Provided, the Indians or other persons in said District 
(Territory of Alaska) shall not be disturbed in the pos¬ 
session of any lands actually in their use or occupation or 
now claimed by them, but the terms under which such per¬ 
sons may acquire title to such lands is reserved for future 
legislation by Congress (and this legislation has yet to be 
enacted) * * *. Provided further; * * *, but noth¬ 

ing contained in this act shall be construed to put in force in 
said District the General Land Laws of the United States.” 
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Nevertheless, upon protest being filed by the District For¬ 
ester, attacking the right of the plaintiff to the undisturbed 
possession, use and occupation of the said land^ the General 
Land Office, although its jurisdiction was challenged by the 
plaintiff, proceeded to take jurisdiction of the said protest 
and thereupon, after an ex parte hearing, rendered a deci¬ 
sion adverse to the plaintiff herein, which plaintiff submits 
was the exercise of a jurisdiction specifically Withheld from 
the Land Department and the Secretary of th£ Interior by 
the Act of May 17, 1884, and not conferred upon the Land 
Department or the Secretary of the Interior by any other 
Act of Congress. 

2. That until Congress shall particularly legislate with 
reference to the terms under which Indians or bther persons 
actually using, occupying or on May 17,1884 claiming lands 
ceded to the United States by the Imperial Russian Gov¬ 
ernment under the Treaty of 1867, may acquire title to such 
lands, the General Land Office and the Secretary of the In¬ 
terior have no jurisdiction to hear or determine plain- 

3 tiff’s right to use and occupy the 480 heres of land 
here in controversy, which was deeded to him by 
George Johnson, a native Indian, who used, occupied and 
claimed the said land on May 17, 1884 and whose ancestors 
used, occupied and claimed the said tract of lapd at the time, 
and long prior to the Russian Treaty of 18671 

3. That the Register of the General Land Office was with¬ 
out jurisdiction to proceed to a hearing on the merits, by 
virtue of a special appearance of counsel, supported by affi¬ 
davit, the sole purpose of which was to secure a continuance 
in order to properly challenge the jurisdiction and to pro¬ 
cure local counsel. 

Statement of the Case. 

This is an application for a writ of certiotari to review 
the final judgment of the Secretary of the Interior, as evi¬ 
denced by his letter dated November 18, 1929, denying pe¬ 
tition for rehearing and affirming decision of the Com¬ 
missioner of the General Land Office, which was affirmed 
by the Assistant Secretary of the Interior oh May 18, 1929, 
which decision is predicated upon a finding pf the Register 
and Receiver of the General Land Office thp,t the General 
Land Office “has jurisdiction of the subject matter of this 
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proceeding and is charged with the duty of passing upon the 
merits of this case.” 

The record herein discloses that George Johnson is the 
Chief of the Raven Tribe of Indians who, from time im¬ 
memorial have used the tract of land here in question for 
purposes of hunting and fishing, and that the plaintiff 
ultimately acquired title to the said tract of land by prop¬ 
erly recorded deed of conveyance under which George John¬ 
son in 1904 conveyed to William B. Bell the rights of use 
and occupancy, which he and his ancestors claimed at the 
date of the Russian Treaty and on May 17, 1884, and which 

Bell in 1915 conveyed to the plaintiff herein. 

4 The record further discloses that both William B. 

Bell and the plaintiff herein expended large sums 
of money in the development of a water power and pulp 
mill project, and that the plaintiff, at the solicitation of the 
Supervisor of Tongass National Forest, within the bounda¬ 
ries of which the said tract of land is located, was induced 
to file on the 29th da^ of October, 1917, a notice of the 
appropriation of the water rights on Falls Creek, together 
with the lake at the head thereof and to purchase a stream 
gauge which was installed by the Supervisor of the said 
National Forest, acting through his assistant, and there¬ 
after the flow of the said stream was for a long period of 
time checked and recorded by the Supervisor of the said 
National Forest for the use and benefit of the said Forest 
Supervisor and the plaintiff herein. 

The plaintiff further says that he continued undisturbed 
in the use, occupancy and enjoyment of the tract of land 
here in controversy from the date of his purchase in 1915 
until the year 1923 when Charles H. Flory, having super¬ 
vision over the Tongass National Forest, and one B. F. 
Heintzleman who stated that he was “Assistant District 
Official for the Alaska Forest Service” advised the plain¬ 
tiff that they did not recognize his claim to the tract of 
land in question and if he went upon the said tract for 
the purpose of occupying or improving the same, they 
would initiate a criminal action against him for trespass¬ 
ing: that thereafter in 1927 an application for a power 
permit covering the said tract of land was made by the 
Zellerbach Paper Corporation and the timber and water 
awards were made to Isadore and J. D. Zellerbach of San 
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Francisco, California: that shortly thereafter the plain¬ 
tiff protested against the attempted grant of this water 
power and tract of land in question to the Zellerbachs. 

Whereupon the District Forester, Charles H. Flory, 
5 initiated Contest No. 383, dated February 15, 1928, 
notice of which was served upon the plaintiff in the 
words and figures following: 


Department of the Interior, United State^ Land Office. 

United States 


vs. 

■ 

J. T. Jones. 

Contest No. 383. 

J. T. Jones’ Possessory Rights. 

Involving certain lands in the Tongass Njational Forest 
lying at the mouth of Falls Creek on the east side of 
Carrol Inlet, Revillagigedo Island, about \ mile from the 
head of said Inlet, said land comprising 480 acres, more 
or less, and held by said Jones as a hunting and fishing 
right, together with all buildings, cabins or shacks 
thereon, said second party to have undisputed posses¬ 
sion of said property, conveying more particularly the 
land situates between the lake and the mouth of the river, 
together with 1,000 feet on each side of said river. 

Anchorage, Alaska, February 15, 1928. 

Mr. J. T. Jones. j 

c/o Charles Bedford, Atty., 

Berlin Bldg., Tacoma, Washington. 

Sir: 

By authority of the General Land Office letter “—” FSH 
dated December 20,1927, in the matter of the above-entitled 
case, you are hereby notified that the following charges 
have been filed by the District Forester, against the va¬ 
lidity of your claim, as described in the caption hereof, 
to wit: 
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(1) That the original claimant or claimants did not use 
or occupy the tract claimed, as required by the act of May 
17, 1884/(23 Stat. 26); 

(2) That if said claimant or claimants ever used or oc¬ 
cupied the tract, as required by said act, he or they 
abandoned same prior to transfer of any rights thereto; 

(3) That the transferees of the original claimant or 
claimants, including the contestee, did not use or occupy 
the tract, as required by said act; and 

(4) That any use or occupation by original claimant or 
claimants was confined to a small tract, approximately 
30 x 75 feet, adjacent to a shack on the shores of Carroll 
Inlet, about 975 feet south of the mouth of Falls Creek. 

You are notified that if you fail to file in this office 
6 within thirty days of date of service of this notice, a 
written or printed answer, under oath, denying each 
of said charges, or showing a state of facts, rendering said 
charges immaterial, and applying for a hearing to deter¬ 
mine the truth of said charges and answer, or if you fail to 
appear at a hearing applied for, your said above claim 
will be forthwith reported to the Commissioner of the Gen¬ 
eral Land Office for rejection or cancellation. 

(S.) J. LINDLEY GREEN, 

1 Register . 

That at the date of the service of this notice the value of 
the said tract of land here in controversy was, and at this 
time reasonably is the sum of $100,000. 

Whereupon, the plaintiff herein appeared specially for 
the purpose of the motion and without waiving his rights to 
object to the jurisdiction of this forum to hear and deter¬ 
mine this cause, asked an extension of 90 days to make an 
appearance and answer herein. The said motion was sup¬ 
ported by plaintiff’s affidavit setting out that the addi¬ 
tional time was necessary to confer with associate coun¬ 
sel in Ketchikan; that he was satisfied that the forum had 
no jurisdiction and that the facts stated in the complaint 
as a basis for this suit were untrue. 

Thereafter, on March 13, 1928, the Register of the Gen¬ 
eral Land Office at Anchorage, Alaska, overruled the mo¬ 
tion, held the affidavit in support of the motion to be a gen¬ 
eral denial under oath and accordingly set the case for 
hearing on the 8th day of May, 1928, at the hour of 10:00 
A. M. 
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Thereafter, on May 18, 1928, certain stipulations to take 
testimony were entered into by counsel for the United States 
and for J. T. Jones, the plaintiff herein, without, however, 
waiving objection to the jurisdiction of the General Land 
Office and at the said time and place counsel for the said 
J. T. Jones, the plaintiff herein, demurred t6 the jurisdiction 
of the Land Department and thereafter took no part in 
the hearing therein conducted. 

7 Thereafter, the Register of the General Land 

Office at Anchorage, Alaska, to wit, on or about Sep¬ 
tember 4, 1928, rendered his decision, in which he held 
among other things that notwithstanding the Act of May 
17,1884, the Land Department did have jurisdiction to pass 
upon the merits of any claim of right to possession by any 
Indian or other person and particularly to the right of 
possession claimed by the plaintiff to th^ 480 acres here 
in controversy, and thereupon held that |he claim of the 
plaintiff, J. T. Jones, was without merit dnd that the said 
J. T. Jones had no right to the ground in question. 

From this decision the plaintiff, on September 11, 1928, 
served notice of appeal to the Commissioner of the Gen¬ 
eral Land Office, alleging among other^, the following 
errors: 

1. That the Secretary of the Interior, the Commissioner 
of the General Land Office and the Register of the District 
Land Office erred in assuming jurisdiction over the lands 
which are the subject matter of this action; the same 
being wholly without their jurisdiction o:: authority, and 
so reserved by Congress therefrom. 

2. Error in failure of the Register to instruct the U. S. 
Commissioner at Ketchikan, before whom the alleged tes¬ 
timony was taken, to refrain from any further procedure 
in taking testimony until the question of jurisdiction 
therein raised by Counsel for the Defendant, was first dis¬ 
posed of and adjudicated. 

3. Error of Register in assuming that special appear¬ 

ance or stipulations of Counsel for Defendant constituted 
a general instead of a special appearance attacking the 
jurisdiction only. j 

Thereafter, on or shortly prior to Janfiarv 7, 1929, the 
Commissioner of the General Land Office rendered a de¬ 
cision on the appeal herein noted, affirming the decision 
of the Register with regard to the matters particularly 
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hereinabove complained of and thereafter, on the 

8 29th day of January, 1929, notice of appeal to the 
Secretary of the Interior was duly served by the 

plaintiff herein; the grounds of the said appeal (so far as 
this contention is concerned) being substantially the same 
as those hereinabove set out. On May 18, 1929, final de¬ 
cision of the Asst. Sec’y of the Interior affirmed decision 
of the Commissioner of General Land Office. 

Thereafter, on July 20, 1929, the plaintiff herein filed 
with the Secretary of the Interior a motion for a rehear¬ 
ing, the grounds for which were substantially those here¬ 
inabove set out, which motion was denied by the Assistant 
Secretary of the Interior on August 12, 1929, from which 
said decision the plaintiff herein respectfully prosecutes 
this writ of certiorari. 

Reasons Relied-Upon for the Allowance of the Writ. 

(a) The Secretary of the Interior, acting through the 
General Land Office, has assumed jurisdiction in this mat¬ 
ter, which is specifically withheld from him by the Act of 
Congress of May 17, 1884, and the final disposition of 
which is reserved for future action by Congress, and has 
acted therein to the prejudice of the plaintiff and to de¬ 
prive him of his right to peaceable possession and occu¬ 
pancy with a view to obtaining patent at such time as Con¬ 
gress may hereafter designate the means whereby title 
may be obtained. 

(b) The General Land Office is a special tribunal to 
which Congress has confided the execution of certain laws 
relating to the public lands of the United States and under 
the guise of this jurisdiction it has presumed to hear and 
determine the plaintiff’s right to the undisturbed use and 
occupancy of the tract of land in question, which ad¬ 
mittedly was claimed, used and occupied by plaintiff’s 
predecessor in interest and his ancestors from a period 

long prior to the date of the Russian treaty to the 

9 present time, and in so doing has assumed juris¬ 
diction and entered upon an inquiry to the same 

extent as though the lands in question were subject to the 
general land laws of the United States, all contrary to the 
provisions of the Act of May 17,1884, supra. 

(c) The action of the General Land Office in this matter 
is contrary to the specific provisions in the treaty with the 
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Imperial Russian Government, Articles 2 arid 3, is an inter¬ 
ference with, and has not only disturbed, but has ousted the 
plaintiff from, the possession, use and occupation of the 
lands claimed by his predecessors in interest on May 17, 
1884, contrary to the purpose and intent of the Act of May 
17, 1884 and in violation of the treaty of 1867 between the 
United States and the Imperial Russian Government. 

(d) The action of the General Land Office in assuming 
jurisdiction in this matter is unlawful and ib in violation of 
a vested right enjoyed by the plaintiff under the Russian 
treaty of 1867, confirmed to him by the Act of May 17,1884, 
and is the taking of private property for public use without 
just compensation, which is in violation of the Constitution 
of the United States. 

Wherefore the plaintiff respectfully prays: 

1. That a writ of certiorari issue out of this Honorable 
Court, directed to the Secretary of the Interior, command¬ 
ing him to certify and to send to this Court for its deter¬ 
mination on a day certain to be therein ndmed, a full and 
complete transcript of the record and all of the proceedings 
in Contest No. 383, entitled United States v. J. T. Jones, 
Serial No. 07012 (Anchorage), Secretary c*f the Interior’s 
File No. A-12627, and that the judgment of the Secretary of 
the Interior may be reviewed by this Honorable Court inso¬ 
far as to determine whether or not the sa^d Secretary of 
the Interior, or the General Land Office had any 
10 jurisdiction in the premises, and tl^at the plaintiff 
have such other and further relief in the premises as 
to this Court may seem meet and proper. 

HERBERT S. WARD, 

Attorney for Plaintiff. 

July 10, 1931. 

District of Columbia, s $: 

I, Herbert S. Ward, being first duly sw<})rn, depose and 
say that I am the attorney for the petitioiier herein, J. T. 
Jones; that the said J. T. Jones is exceedingly ill, and is a 
resident of the State of Washington; that he is unable to 
execute the following acknowledgment in his own behalf; 
that I have knowledge of the facts particularly set out in 
the attached and foregoing petition for writ of certiorari. 
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and that the facts therein stated are true to the best of my 
knowledge and belief. 

HERBERT S. WARD, 

Attorney for Plaintiff . 

Subscribed and sworn to before me this 13 day of July, 
1931. 

[seal.] JANE M. MacINERNEY, 

Notary Public. 

Receipt of a copv acknowledged this 13th day of July, 
1931. 


0. H. GRAVES, 

For Secretary of the Interior. 

Copy mailed to the Attorney General, by registered mail, 
July 13, 1931. 

11 Rule to Show Cause. 

Filed July 17, 1931. 

• ••**«• 


Upon consideration of the verified petition for writ of 
certiorari herein by the plaintiff filed, it is this 17th day 
of July, 1931, 

Ordered, adjudged and decreed that the defendant, Ray 
Lyman Wilbur, be and he is hereby ordered to appear on 
the 8th day of September, 1931, and show cause, if any 
he hath, why the writ of certiorari herein prayed for should 
not issue out of this Court. 

Provided, a copy of this rule be duly served upon him 
at least ten full days before this date. 

JAMES M. PROCTOR, 

Justice. 

Marshal's Return. 

Served a copy of the above rule on Ray Lyman Wilbur, 
Sect, of Interior, by serving J. Dickerson, Act. & Asst. Sect, 
of Interior, 7-17-31, personally 

EDGAR C. SNYDER, 

U. S. Marshal in and for 

the Dist. of Columbia , 
By HARRY C. ALLEN, 

Deputy U. S. Marshal. 

B. 
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Demurrer. 

Filed July 17, 1931. 

****** 

. Now comes the defendant, Ray Lyman Wilbur, Secretary 
of the Interior, by his attorney, Leo A. Rovei), United States 
Attorney in and for the District of Columbia, and says that 
the petition for writ of certiorari fiWd in the above 
12 entitled cause is bad in substance. 

LEO A. ROVIpR, 

United States Attorney. 

JOHN W. FIJHELLY, 
Assistant United Stdtes Attorney. 

Among the points of law to be argued in support of the 
demurrer are: 

1. The question of jurisdiction and other points involved 

in the petition for writ of certiorari weH definitely and 
finally decided by Mr. Justice Adkins in his memorandum 
opinion handed down on January 22, 1931, in the case of 
J. T. Jones, Plaintiff, v. Ray Lyman Wilbur et al., De¬ 
fendants, Equity No. 52004. [ 

2. And for other matters apparent of rdcord. 

Memorandum of Court. 

Filed November 25,1931. 

******* 

i 

i 

This matter was heard upon a demurrer to plaintiff’s 
petition for a writ of certiorari commanding the Secretary 
of the Interior to certify to this Court the record of the 
proceedings had before that department, sb that this Court 
might review the action of the Secretary therein, on the 
ground that the Secre- was without jurisdiction to de¬ 
termine the matter. j 

The petition fails to show that the Secretary of the In¬ 
terior did not have jurisdiction in the premises and it would 
seem that the Secretary’s action was ap administrative 
one. Certiorari does not lie to review administrative actions 
of an executive officer of the Government. To hold that the 
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writ could issue either before or after an administrative 
ruling would make the dispatch of business in the depart¬ 
ments wait on the decisions of the courts and not only lead 
to consequences of the most manifest inconvenience, but 
would be an invasion of the Executive by the Judicial 

13 branch of the Government. 

Degge v. Hitchcock, 229 U. S. 162, 170, 172. 

See also: 

Mickadiet v. Payne, Secretary of the Interior, 50 
App. D. C. 113, 

Detroit and T. S. L. R. Co. v. Interstate Commerce 
Commission, 51 App. D. C. 133. 

Therefore the demurrer is sustained. 

PEYTON GORDON, 

Justice . 

Supreme Court of the District of Columbia. 

Wednesday, November 25, 1931. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

• •••••• 

Upon consideration of the demurrer filed herein to the 
petition it is ordered that said demurrer be, and the same is 
hereby, sustained. 

Thursday, March 24, 1932. 

i 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 

• •••••• 

Comes now the petitioner by his attorney of record and 
announces to the Court his election to stand upon the peti¬ 
tion filed herein, whereupon, it appearing to the Court that 
a demurrer to said petition was sustained on November 25, 
1931 judgment is ordered in accordance therewith, where¬ 
upon, it is ordered that the petition filed herein be, and the 
same is hereby dismissed and the rule discharged. 

14 Wherefore it is considered that petitioner take 
nothing by this action, that respondent go hence with- 
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out day, be for nothing held and recover of petitioner his 
costs of defense to be taxed by the clerk and have execution 
thereof. 

To the foregoing judgment the petitioner by his attorney 
of record, in open court, notes an appeal i;o the Court of 
Appeals of this District; whereupon, an undertaking to act 
as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

Memorandum. 

April 15,1932.—$50 deposit in lieu of boi^d on appeal. 

Assignment of Errors . 

Filed April 15, 1932. 


The plaintiff respectfully assigns errors to the rulings 
of the trial court in the following particulars: 

1. The court erred in sustaining the defendant’s demur¬ 
rer to the petition for writ of certiorari. 

2. The court erred in not overruling the defendant’s de¬ 
murrer to the petition for writ of certiorari,, 

3. The court erred in discharging the rule to show cause. 

4. The court erred in entering an order dismissing plain¬ 
tiff’s petition for writ of certiorari. 

5. The court erred in not granting plaintiff’s petition for 
writ of certiorari. 

HERBERT S. WARD, 
Attorney for Plaintiff . 


Designation of Record . 


Filed April 15,1932. 

• ••••«>• 

1 i 

The Clerk will please prepare the record on appeal in 
the above entitled cause to contain the following: 

1. The petition herein filed for a writ of certiorari. 

2. The rule to show cause. 

3. The Demurrer. 
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4. The judgment entered. 

5. The memorandum of undertaking for costs. 

6. The assignment of errors. 

7. This order. 

HERBERT S. WARD, 
Attorney for Plaintiff . 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 15, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 80014 in Equity, wherein J. T. Jones is 
Plaintiff and Ray Lyman Wilbur, Secretary of the Interior, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of June, 1932. 


[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5726. J. T. Jones, appellant, vs. Ray Lyman Wilbur, 
Secretary of the Interior. Court of Appeals, District of 
Columbia. Filed Jun. 21, 1932. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia 

— 

No. 5726. 

J. T. JONES, 

Appellant, 

vs. 

RAY LYMAN WILBUR, 

Secretary of the Interior, 

Appellee. 

INSERT TO APPELLANT’S BRIEF. 

Statement of the Case. 

From time immemorial and particularly on March 
13,1867 and May 17, 1884, the Raven Tribe of Indians used, 
occupied and claimed a tract of land of 480 acres in extent 
at the mouth of Falls Creek, on the East side of Carroll inlet, 
Revillagigedo Island, Alaska, as a fishing and catmping site. 
They continued to use, occupy and claim this <pite known 
as Johnson’s Ranch until 1904, when George Johnson, the 
surving Chieftain, sold and conveyed it by quit jclaim deed 
duly recorded, to William B. Bell, who made surveys and 
improvements thereon, and on August 17, 1915, sold and 
conveyed this tract by deed duly recorded to ap])ellant, who 
is the present owner. Appellant filed for water rights Oc¬ 
tober 29, 1917, made surveys and improvements, installed a 
stream guage, which the Forest Service at times over a long 
period checked and recorded. In 1923 the District Forest¬ 
er and his assistants ordered appellant to stay off the land, 
and threatened to arrest and prosecute him for criminal 
trespass if he went thereon to occupy or improfve same. 

On February 15,1928, the District Forester initiated a con¬ 
test in the United States Land Office,Contest No. 383, involv¬ 
ing this tract, which, although appellant challer ged the jur¬ 
isdiction of the Land Department was finally decided a- 
gainst him on August 12, 1929. 


Thereupon, on July 17,1931, appellant filed this peti¬ 
tion for writ of certiorari to the Department of the Interior, 
which was demurred to for reasons stated on page 11 of the 
record. Mr. Justice Gordon sustained the demurrer, the pe¬ 
tition was dismissed on March 24, 1932. Deposit in lieu of 
bond was made on April 15,1932, and the record was filed 
in this court June 21,1932. 

Assignments of Error. 

1. The court erred in sustaining the defendant’s 
demurrer to the petition for writ of certiorari. 

2. The court erred in not overruling the defend¬ 
ant's demurrer to the petition for writ of certiorari. 

3. The court erred in discharging the rule to show 
cause. 

4. The court erred in entering an order dismissing 
plaintiffs petition for writ of certiorari. 

5. The court erred in not granting plaintifTs peti¬ 
tion for writ of certiorari. 

6. The court erred in not issuing writ of certiorari 
to the Secretary of the Interior. 

7. The court erred in holding that the contest filed 
in the General Land Office, Contest No. 383, was suf¬ 
ficient to confer jurisdiction on the Land Department. 

8. The court erred in holding that the Secretary 
of the Interior did have jurisdiction in the premises. 

9. The court erred in not holding that the Secre¬ 
tary of the Interior did not have jurisdiction in the 
premises. 

10. The court erred in holding that the final decis¬ 
ion of the Secretary of the Interior, and all acts pre¬ 
cedent thereto, was a lawful exercise of jurisdiction 
by the Secretary of the Interior. 


In the Court of Appeals of the District of 

Columbia 


J. T. JONES. 


Appellant 


vs. 


RAY LYMAN WILBUR, 
Secretary of the Interior, 

Appellee. 
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v 

/ 
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Appellant’s Brief. 


Ncj. 5726. 


Statement of Facts. 

i 

The facts in this case are fully stated in the Peti¬ 
tion for Writ of Certiorari, are admitted the Demur 
rer, and will not be repeated. 


Treaties. 


"Cession of the Russian Possessions 


in North A- 


merica.' United States and Russia, dated March 13,1867: 

Article II. 

"In the cession of territory and dominion made by 
the preceeding article are included the rights ot property 
in ail public lots and squares, vacant lands and all public 
buildings, fortifications,barracks and other edifices which 
are not private individual property.” 

Article III 

“The inhabitants of the ceded territory, according 
to their choice, reserving their natural allegiance, may re¬ 
turn to Russia within three yea rs; but if they should pre¬ 
fer to remain in the ceded territ ory, they, vfith the excep¬ 
tion of the uncivilized tribes,shall be admitted to the enjoy¬ 
ment of all the rights, advantages and immunities of citi¬ 
zens of the United States, and shall be maintained and 
protected in free enjoyment of their liberty, property and 
religion.” 
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Statutes. 

Act of May 17, 1884 (23 Stat. 26). 

"Provided, the Indians or other persons in said Dis¬ 
trict (Territory of Alaska) shall not be disturbed in the 
possessionof any lands actually in their use or occupation 
or now claimed by them, but the terms under which such 
persons may acquire title to such lands is reserved for 
future legislation by Congress (and this legislation has 
yet to be enacted) * * * . Provided further: * * * , but 
nothing contained in this act shall be construed to put in 
force in said District the General Land Laws of the Uni¬ 
ted States/' 


• Executive Orders. 

Proclamations of September, 1907 and February, 
1909. creating the Tongass National Forest within which 
this land is situated, contains the following: 

"Provided that this proclamation shall shall not be 
so construed as to deprive any person of any valid rights 
to possess, under the treaty for the cession of the Russian 
possessions in North America to the United States, con¬ 
cluded at Washington on the 13th day of March, 1867, or 
acquired under any act of Congress relating to the Ter¬ 
ritory of Alaska.” 


Legal Postulate. 

The sole question involved in this appeal is: 

"The public land laws of the United States do not 
confer jurisdiction of the 480 tract here in suit on the 
Secretary of the Interior, if it was actually in 'use, or oc¬ 
cupation, or claimed by’ Indians or other persons on May 
17,1884.” 


Points and Authorities. 

Point I. 

"The land department of the United States, inclu¬ 
ding in that term the Secretary of the Interior, the Com¬ 
missioner of the General Land Office and their subordi- 
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nate officers, constitute a special tribunal vepted with ju¬ 
dicial power to hear and determine the claitjn of all par¬ 
ties to the public lands, subject to its disposition * * * ” 


King v. McAndrews, 111 Fed. Rep. 860. 

(N. B. This 480 acres of land was not public lands, 
subject to disposition by the land department, if it was 
actually in "use or occupation, or claimed by Indians or 
other persons on May 17, 1884”, hence the pontest filed 
in the Department of the Interior (page 5 rif the record) 
could not confer jurisdiction in the premises, because the 
only charge made by the District Forester, Or recognized 
by the Register is use or occupancy, and the charges to¬ 
tally ignore the claim by Johnson and his ancestors.) 

"The words 'public lands’ used in ou| legislation, 
means such as are subject to sale or other disposal un¬ 
der general laws.” 

Newhall v. Sanger, 2 Otto 770. j 

(In the above case lands within the boundaries of 
an ailedged Mexican or Spanish grant which were then 
subjudice, were held not to be public lands within the 
meaning of the Acts of Congress. In the instant case, 
the record shows this 480 acres was in occupancy and pos¬ 
session and claimed by an Indian in 1867 arid on May 17, 
1884, and the law provided that these Indian^, and others, 
were not to be disturbed, and provided furiher that the 
general land laws were not in force in Alaska). 

The record (page 4) discloses that appellant deriv¬ 
ed title from George Johnson, now Chief of the Raven 
tribe of Indians, whose ancestors claimed and occupied 
this 480 acres from time immemorial and particularly on 
the date of the Russian treaty, and on May 17, 1884. 

(See also page 2 of the record, par. 1: page 8, pars, (b) and 
(c); page 9, par. (d). 

Point II. ! 


By demurring the defendant admits all facts well 
pleaded, i. e., that Johnson’s ancestors did occupy, use 
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and claim the land in question from time immemorial and 
at the date of the Russian Treaty, and on May 17,1884, 
(U. S. ex rel. McCullough v. Lane, 50 App. D. C., 123). 

The office of a demurrer is not to allege facts: 
(Paraphraze 49 C. J. 366, sec. 462), citing Star Ball Re¬ 
tainer Co. v. Klahn, 145 Fed. 834; Hostetler Co. v. E. G. 
Lyons Co., 99 Fed. 734). 

A demurrer may not be used to take advantage of 
matter that does not appear on the face ot the pleadings 
demurred to (Paraphraze 49 C. J. 420. Sec. 535), citingU. 
S. Cases, footnote 18. 

Demurrer does not lie where pendency of another 
action does not appear on the face ot the pleading (Para¬ 
phraze 49 C. J., page 422, sec. 535), citing New York ca¬ 
ses, footnote 29. 

Demurrer does not lie where record of a former ac¬ 
tion does not appear on the face of the pleading (49 C. J., 
page 422, sec. 535), citing New York cases, footnote 32. 

Demurrer does not lie where the pleading does not 
disclose that the subject matter is res adjudicata (49 C. J., 
page 422, sec. 535), citing New York cases, footnote 33. 

If new matter is set out in the demurrer it can not 

i 

be used to sustain it (49 C. J., page 423, sec. 536). 

Point III. . 

Contest filed in the U. S. Land Office, see letter of 
Register to J. T. Jones, February 15,1928, page 5 of the 
record, is wholly insufficient to raise any issue. 

It will be observed that the only issue made by the 
contest was: 

1. Use and occupancy. 

2. If proper use and occupancy, then an abandon¬ 
ment. 

3. No use or occupancy by transferees. 

4. Use and occupancy confined to a small tract 
30 x 7,5 ft. 

In no case is there any allegation in this notice of 
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contest that George Johnson, or his forbears, di 
these lands on may 17,1884. 

Yet, by the words of the statute, lands claimed by 
an Indian on that date were as sacred as those used or 
occupied by him on that date. j 

If, therefore, the Land Department had in (the course 
of its investigation established everything charged again¬ 
st this 480 acre tract, still J. T. Jones had a ligal right 
under title deraigned from George Johnson by virtue of 
the statute, to peaceful and uninterrupted possession of 
the tract. 

Point IV. 

The use and cccupancy of wild land does not re 
quire actual, constant and physical posession. 

Possession and Incidents Thereof 
(C. J. Vol. 50, page 781) 



The term "possession” has been variously defined 
to indicate the holding or retaining of property in one’s 
power or control; * * * Generally, possession deemed to 
follow ownership or the legal title, and, in the absence of 
actual possession of land or personalty in anyone else, 
the possession follows the legal title, and |the holder 
thereof is deemed to be in constructive possession; and so 
the possession of wild and vacant lands foltyws the re¬ 
cord title. (Chancellor v. Banks, 92 Ark. 497,123 SW 
650; St. Louis Refrigerator, etc., Co. v. Thornton, 74 Ark. 
383, 86 SW 852; Kelly v. Laconia Levee Dist.J74Ark,202, 
85 SW 249, 87 SW 638; Weirv. Cordz-Fisher ^.umberCo., 
186 Mo. 388, 85 SW 341; Stadelman v. Miner. 83 Or. 348, 
155 P 708,163 P 585, 983; Dougherty v. Welshans,233 Pa. 
121, 81 A 997.) Too, in order to maintain possession ot 
realty, it is not essential that a claimant reside thereon, 
or inclose it with a fence, but it is sufficient t hat he do 
acts thereon clearly indi cating that he has exclusiv e con¬ 
trol under a claim of right- " (Hass v. Gregg, 52 Okl - 51, 
152 P 1126) possession once acquired may b^ preserved 
by the mere intention of the possessor (Pardee Co. v. 
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Bodcaw Lumber Co., 3 La. A. 169). 

In Mitchell et al. v. U. S., 9 Pet., 746, the Court said: 

'‘Indian possession or occupation was considered 
with reference to their habits and modes of life; their 
hunting-grounds were as much in their actual possession 
as the cleared fields of the whites; and their right to its 
exclusive enjoyment in their own way, and for their own 
purposes, were as much respected, until they abandoned 
them, made a concession to the government, or an auth¬ 
orized sale to individuals.” 

See also: 

Wean v. Danforth, 9 Wheat, 673; Patterson v. Jenks, 2 
Pet. 216; Winn v. Patterson, 9 Pet. 661; 

As to treaty being a grant see: 

6 Peters, 710; 7 Peters, 86-88; 8 Peters, 445, 449, 450, 489; 

Point V. 

A legal seizin which follows title is coextensive 
with this right and continues until it is ousted by an ac¬ 
tual adverse possesion as contradistinguished from res¬ 
idence and occupation. 

U. S. v. Arredondo, 6 Peters, 691, at 743; 

Green v. Liter, 8 Cranch, 229-230; Barr v. 

Grotz, 4 Wheat, 213, 233; Clark v. Courteney, 

5 Peters, 354-5; Society, etc. v. Pawlett, 

4 Peters, 480, 504, 506. 

Point VI. 

An action initiated in a court of limited jurisdic¬ 
tion, which the Land Department unquestionably is, 
must be upon pleadings containing avertments which 
bring the cause within the jurisdiction of the court, or 
the whole proceedings will be erroneous. 

U. S. v. Clark, 8 Peters, 436. 

Point VII. 

"The courts are clothed with jurisdiction to review 
a decission of the Interior Department construing the 
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Act of Dec. 28, 1876 (19 Stat. 500) in so far as it involves 
a question of law.” 

Colvin v. Fall, 54 App. D. C., 6. citing; >\ ork et al. 
v. U. S., 262 U. S., 200; Lane v. Hoglund, 244 U. S., 174; 
Roberts v. U. S., 176 U. S., 221. 

(The case at bar presents the question of law 
"Does the Act of May 17,1884 confer jurisdiciion on the 
Land Department if the lands were actually t*sed or oc- 
cupied, or claimed by Indians on that date.” If the Act 
of 1884 confers such jurisdiction on the Laiid Depart¬ 
ment, plaintiff has no case. If it does not, then the Land 
Department has no jurisdiction and this court has the 
power to construe the act, and for that purpojse to issue 
certiorari for the record.) 

In Lane v. Hoglund (Supra) a case closely resem¬ 
bling the present, the court said: 

"Unless the writ of mandamus is to become prac¬ 
tically valueless, ana is to be refused even where a pub¬ 
lic officer is commanded to do a particular act by virtue 
of a particular statute, this writ should be gra nted.” 

Point VIII. | 

—- 

"Where an executive officer under his misconstruc¬ 
tion of the law, has acted beyond the powers ^iven him, 
the courts have the power to restore the status quo ante, 
in so far as that may be done * * * .’ 

U. S. v. Mott, 27 F2nd 860-2. 

Point IX 

In order to be conclusive upon the courts the de¬ 
cision of the land department must be as to matters 
within the jurisdiction of the officer who renders this de¬ 
cision (Nick v. Rector, 4 Ark. 251.) or which the depart¬ 
ment had acquired jurisdiction to decide (Edwards v. 
Bodkin, 257 Fed. 1004). 

The decision of the department upon questions of 
law arising upon undisputed evidence a re in no sense con¬ 
clusive upon the courts, but are subject to review (Col¬ 
vin v. Fall, 54 App. D. C., 6; 293 Fed. 653.). 
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Point X 


The intent of the act of May 17, 1884, was to guar¬ 
antee undisturbed possession and ultimate title to all per¬ 
sons in possession of, or claiming lands in Alaska on May 
17, 1884. 

Young v. Goldstein, 97 Fed. 303-8: 

"In our opinion, the language used is susceptible 
of but one construction; i. e. that Congress guaranteed to 
ail persons in possession of lands in Alaska at that date, 
the right ultimately to acquire a perfect title to the same. 
If anything else was intended, then the act is wholly 
meaningless. If Congress meant only to guarantee to 
them undisturbed possession for the time being, reserv¬ 
ing the right to ultimately pass such laws as would con¬ 
fiscate the property to the Government, or give it to an¬ 
other, then the act is worse than a mockery. If the ex¬ 
pression, "the terms under which such persons may ac¬ 
quire title/' means anything, it means that at some future 
date the Congress will pass the needful legislation where¬ 
by their possession will ripen into perfect ownership.” 

Russian-American Co. v. United States, 199 U. S. 

570: 

"It is quite clear that this section simply recogniz¬ 
ed the rights of such Indians or other persons as were in 
possession of lands at the time of the passage of the act, 
and reserved to them the power to acquire title thereto 
after future legislation has been enacted by Congress.” 

Carroll v. Price, 81 Fed. 137; 

' Under this provision all persons who are in actu¬ 
al use or occupation of tracts of public lands in this Dis¬ 
trict (Alaska), or who had laid claim to such pieces or 
tracts of land at the time this law was enacted, are pro¬ 
tected against intrusion and their possession cannot be 
disturbed. This provision is a mandate to the General 
Land Office that it cannot grant title adversely to a citizen 
who is in actual possession or occupancy or who has a 
bona fide claim to a piece or tract of public land in this 
District (Alaska), and the Court also construes this pro- 


ion as a mandate to the Court that it shall not disturb a 
citizen who is in actual possession or has a well founded 
bona fide claim to lands in Alaska/’ 

See also: 

Burfining v. Chicago, St. Paul & Minneapolis Ry., 
163 CJ. S. 321. 

Point XL 

The Right of the Indians was Transferable. 

I 

Worthen Lumber Mills v. Alaska Jubeau Gold 

Mining Co., (229 Fed. 966 at 968-9) 

"We are of the opinion, also, that the right of the 
Indians was transferable.” This Court recognized that 
right in Heckman v. Sutter (119 Fed. 83; 55 C. C. A. 635) 

* * * We do not think that it was the purpose of this act 
merely to protect the possession of the Indiahs of lands 
which they then occupied in Alaska and to deby them the 
power to convey to others their right of occupation. 

It was an act not only for the benefit of the ibdians, but 
also for the white settlers. It was enacted with a view to 
the conditions then existing in Alaska. * * * ’j 

Heckman et al v. Sutter et al; 119 Fedl 83. 

The record showed that for many year^ there was 
a smill Indian settlement at a point on Tonga^s Nlarrows, 
Southeastern Alaska; that it was the custojm of the In¬ 
dians to fish for salmon at that place; the evidence showed 
that an Indian had settled upon the uplands at the tide¬ 
waters of Tongass Narrows and had occupied and pos¬ 
sessed certain lands at that place on which were con-,, 
structed the houses in which he 'and his family lived and 
from which during certain portions of the yjear he car¬ 
ried on and conducted the businees of fishing in the man¬ 
ner and in accordance with the usual customs of the In¬ 
dians. * * * . In 1888 this Indian conveyed by quit claim 
to Berry 160 acres of land, including the housp. The evi¬ 
dence shows that tne complainants below and their grant¬ 
ors (claiming under Berry) reduced to possession a con 
siderable portion of the 160 acres. 
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The court in this case in affirming the lower court 
prooeeded on the theory that the complainant’s title de- 
rainged from the above referred to Indian was a good ti¬ 
tle, not only to the uplands, but to the tide flats. 

The court said, 

"Congress saw proper to protect by its act of 1884 
the possession and use by these Indians and other persons 
of any and all lands in Alaska against intrusion by third 
persons and so far has never deemed it wise to otherwise 
provide.” 

ARGUMENT 

The jurisdiction of the Secretary of the Interior is 
here in issue. He has resolved it in his own favor, and 
in doing so he has done violence to the Russian Treaty of 
1867 and to the Act of 1884. 

The protest tinder which the Secretary acted was 
insufficient, admitting everything alleged therein to be 
true, to put the appellant’s rights on trial either before 
the Land Department, or in any court. 

The contest filed in the General Land Office does not 
c mtain any allegation that this property was not claimed 
in 1884 by Johnson. The act says if it was so claimed, 
then there was to be no disturbance of possession. This 
one omission must prove fatal to every action of the Land 
Department since the land was claimed by Johnson or 
his predecessors on that date and all such tracts were 
exempt from the National Forests in Alaska by the Execu¬ 
tive Orders creating them. It is not until the Forest Ser¬ 
vice, being fully advised of appellant’s rights to undisturb¬ 
ed possession and after having concurred in and encourag¬ 
ed him in such possession (record page 4),filed its protest 
in the General Land Office, that the Interior Department 
conceived a right to assert any control over the said tract. 

The Forest Service knew in 1907 of the Johnson 
claim to this land, - he had a cabin on it (page 6 of the re- 
ord) and Bell’s deed was filed for record in 1904. They 
knew of appellant’s purchase of Bell’s rights because he 
filed his deed for record in 1915 (page 4 of record). They 
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knew of it in 1917 when appellant appropriate^ water 
rights. They knew of it thereafter because the Forest Ser 
vice read appelant’s stream guage. The Forest Service 
knew of appellant’s rights in 1923 when District Forester 
Flory threatened to arrest appellant, if he went! on the 
land, and they took advantage of appellant’s absence 
therefrom from 1923 to 1927 to initiate this proceeding 
and attempt to oust appellant of his right to undisturbed 
possession of this wild land, which is still iijnproved 
with appellant’s cabin. 

The Forest Service cannot and do not charge that 
the land was not claimed in 1884. They do charge 
that it was not used and occupied as required by the Act 
ot 1884, (yet the Land Department, to confer jurisdiction 
on itself, finds that the land was not used and occupied 
as required by law, although the act is silent on the kind 
of use and occupancy of this wild land by Indians which 
it required. Mitchel et al v. (J. S. (9 Pet. 746), 

did not require a daily Residence. 

All the remaining charges of the Forest Service ad¬ 
mit use and occupation by the claimant, or tl^ose from 
whom he deraigns title. | 

The Forest Service, in filing protest, admit that the 
tract was claimed as required by law; they admit that it 
was used and occupied; that it is still used anc^ occupied, 
and finally the Forest Service do not frame ani issue on 
the fact that the statute protects claims subisting on May 
17, 1884, and reserve to Congress the determination of 
the rights of claimants. 

When jurisdiction is in issue, a court should care¬ 
fully scan its powers and resolve against an excess of au¬ 
thority. 

Appellant asserts that under the law th6 Land De¬ 
partment did not have any jurisdiction in the premises. 

Appellant asserts that the protest filed ^vas wholly 
insufficient to raise any issue before the Land Department. 

The appellant asserts that the jurisdiction of the 
Land Department was properly and timely Challenged, 
and that the lower court erred in sustaining a demurrer 
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to the appall ant’s petition and dismissing same. 

There is no other means whereby this question of 
jurisdiction can be raised. 

The record discloses no jurisdiction in the Secre¬ 
tary of the Interior, and yet the decision of the Secretary 
of the Interior stands as an ouster of the appellant, leav¬ 
ing him open to arrest and prosecution, should he use or 
occupy this tract, under the possessory claim guaranteed 
to him under the Act of May 17,1884. 

If the Act of May 17,1884 did not protect appell¬ 
ant’s claim, it is idle verbiage, and the integrity of the 

United States under the Russian Treaty is a travesty. 

It is respectfully submitted that the trial court 
erred in dismissing the plaintiff’s petition, and not order¬ 
ing the defendant to certify up the record for appropri¬ 
ate review, and that this court should now direct the is¬ 
suance of such writ. 

HERBERT S. WARD, 

700 Investment Bldg., 
Washington, D. C. 

Attorney for the Appellant. 



Orowall v. Benoon, 286 U. 3., 63, at 66 
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In the Court of Appeals of the District of 

Columbia 


No. 5726 

J. T. JONES, APPELLANT 

V. 

Ray Lyman Wilbtjb, Secretary op the Interior, 

appellee 


APPELLEE’S BRIEF 


STATEMENT OP PACTS 

This is an appeal from a judgment of the court 
below denying a writ of certiorari requested to 
review the decision of the First Assistant Secre¬ 
tary of the Interior, made on May 18,1929, and sub¬ 
sequently affirmed by the appellee, the Secretary 
of the Interior. 

The law is well settled that this Court Will take 
judicial notice of such a decision, and it is accord¬ 
ingly set forth in the appendix. Sante Fe Pac. R. 
Co. v. Payne, 50 App. D. C. 95; Knight v. U. S. 
Land Association, 142 U. S. 161-9; Caha vj. United 
States, 152 U. S. 211-21-22. 
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The decision in question fully sets forth the facts 
of the case, and a further recital thereof is there¬ 
fore deemed unnecessary. 

abguhent 

I 

The suit is in effect one against the United States, which 
is not a party and has not consented to be sued 

Article II of the treaty between the United 
States and Russia, dated March 13,1867, provides: 
“In the cession of territory and dominion made by 
the preceding article are included the rights of 
property in all public lots and squares, vacant 
lands, and all public buildings, fortifications, bar¬ 
racks, and other edifices which are not private in¬ 
dividual property. ’ ’ In other words, by the express 
terms of the treaty, all “vacant lands” were ceded 
by Russia to the United States. By the decision of 
the Secretary of the Interior, the tract claimed by 
the appellant was found to be vacant land, and ac¬ 
cordingly, under the provisions of the aforemen¬ 
tioned treaty, was part of the public lands and the 
property of the United States. 

The appellant seeks to use this extraordinary 
legal writ to give him a clear and quiet title to the 
land in question. The United States has the legal 
title to the land, or at least is claiming it, and has a 
right to be heard in any proceedings which seek to 
impair its title or contest its claim of title. The 
appellant seeks to have this Court sustain his as- 
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serted rights to the land in the absence! of the 
United States, a necessary and indispensably party. 
The title of the United States can not by taken 
away, burdened, or impaired behind its back. Lou¬ 
isiana v. Garfield, 211 U. S. 70; Oregon v. Hitch¬ 
cock, 202 U. S. 60; Naganab v. Hitchcock, 202 U. S. 
473; .New Mexico v. Lane, 243 U. S. 52. 

The question whether the United States is a nec¬ 
essary party or the actual party in interest is not 
determined by the merely nominal parties on the 
record, but by the effect of the judgment of decree 
which can be entered. Minnesota v. Hitchcock, 185 
U. S. 373-87; Peale v. Davis, 57 App. D. C. 221; 
Louisiana v. McAdoo, 234 U. S. 627-9; Ex Parte 
State of New York, 256 U. S. 490-500. 

II 


Although the appellant can not sue the United States, 
he still has an adequate remedy 

It is well settled that if there is anothef remedy 
the writ of certiorari will not issue. In re Ban, 
21 Fed. (2d) 1009. The petition alleges (R. 4) that 
the land in question is very valuable, and that the 
appellant sought to use it in the development of a 
water power and pulp mill project. The record 
likewise discloses, on the same page, that an appli¬ 
cation for a power permit, under the Federal Water 
Power Act, was made for the same purpose by the 
Zellerbaeh Paper Corporation, and that tirjaber and 
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water awards were made to Isadore and J. D. Zeller- 
baeh, of San Francisco, California. Under the 
Federal Water Power Act the licensee takes sub¬ 
ject to vested rights that may exist in the land. 
The Act in question likewise provides that the 
licensee shall be liable for all damages occasioned 
to the property of others. (Sec. 10-c, 41 Stat. 
1063.) 

If the appellant’s contention as to his right to 
the land in question is correct, the license of the 
Federal Power Commission would not protect the 

I 

licensees in trespassing upon his property. His 
remedy would seem to be in the appropriate court 
of Alaska for damages for any trespass, or for an 
injunction to restrain irreparable injury about to 
be committed by the licensees. Section 10-c of the 
Federal Water Power Act preserves every pri¬ 
vate right against the licensee and leaves room for 
the adjudication of such rights in the courts of the 
District where the land lies. Through this or 
other method the appellant can bring a case of 
trespass which can be tried in the Alaskan courts. 
It is in those courts that the case should and must 
be tried. Ellenwood v. Marietta Chair Company, 
158 U. S. 105; Mason v. United States, 260 U. S. 
545-58; North Indiana R. R. Co. v. Michigan Cen¬ 
tral R. R. Co., 15 How. 233; Dredging Co. v. Mor¬ 
ton, 28 App. D. C. 288; Irrigation L. & I. Co. v.. 
Hitchcock, 28 App. D. C. 587. 
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The Secretary of the Interior and the General Land 
Office had jurisdiction to determine whether or not 
the tract in dispute was part of the public lands 

Title 43, Section 2, of the United States Code 
provides: 

The Commissioner of the General Land 
Office shall perform, under the direction of 
the Secretary of the Interior, all executive 
duties appertaining to the surveying and 
sale of the public lands of the United States, 
or in anywise respecting such public lands, 
and also such as relate to private claims 
of land, and the issuing of patents for all 
grants of land under the authority of the 
Government. 

As already mentioned, Article II of the treaty 
with Russia of March 13, 1867, provided that all 
“vacant lands” were ceded to the United States. 
As the Court said in Knight v. U. S. Land Associa¬ 
tion, 142 U. S. 161: 

The Secretary is the guardian of the peo¬ 
ple of the United States over the public 
lands. The obligations of his oath of office 
oblige him to see that the law is carried out, 
and that none of the public domain is wasted 
or is disposed of to a party not entitled to 
it. He represents the government, which is 
a party in interest in every case involving 
the surveying and disposal of the public 
lands. 
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Having this express and important duty as to the 
public lands, the Secretary must necessarily deter¬ 
mine first of all what are the public lands. In the 
case of Kirwan v. Murphy, 189 U. S. 35-54, the 
Court said: 

The courts can neither correct nor make 
surveys. The power to do so is reposed in 
the political department of the government, 
and the Land Department, charged with the 
duty of surveying the public domain, must 
primarily determine what are public lands 
subject to survey and disposal under the pub¬ 
lic land laws. Possessed of the power, in 
general, its exercise of jurisdiction can not 
be questioned by the courts before it has 
taken final action. 

The Court further said, Page 56 : 

In this ease, whether the lands lying be¬ 
tween the alleged meander line and the lake 
were public lands, or not, was for the Land 
Department to determine in the first in¬ 
stance, and if error was committed, this is 
not the way to correct it. 

The land must necessarily be either private land 
under the treaty and subsequent Acts of Congress, 
or it belongs to the United States under the provi¬ 
sions of Article II of the aforementioned treaty. 
The determination of the status of the land in¬ 
volved a mixed question of law and fact. The deci¬ 
sion of the Secretary, set forth in the appendix, 
discloses that his interpretation of the law was the 
only proper and reasonable one, and the decision 
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on the facts was fair and just. The responsibility 
was the Secretary’s, and he acted under the man¬ 
datory duty of his office. He interpreted the law as 
he thought it should be interpreted. He heard and 
decided the facts as he felt they should be decided. 
As the Court said in Riverside Oil Conipany v. 
Hitchcock, 190 U. S. 316, 325: 

The court has no general supervisory 
power over the officers of the Land Depart¬ 
ment by which to control their decisions 
upon questions within their jurisdiction. 

It is likewise well settled that the Ladd Office 
can not be reversed as to facts. Carr v. Fife, 156 
U. S. 494; Quinby v. Conlan, 104 U. S. 420; Shepley 
v. Cowan, 91 IT. S. 330; De Cambra v. Rogers, 189 
U. S. 119; United States v. Wildcat. 244 it. S. 111. 

The decision appealed from shows that the great¬ 
est care, consideration, and study was given the 
case by the General Land Office and the Secretary 
of the Interior. The Indian, named JohOson, un¬ 
der whom appellant claims title, was cabled as a 
witness at the hearing. Among other tilings, he 
testified that in April, 1904, he had filed a home¬ 
stead notice on part of the very tract which appel¬ 
lant now claims through him. As the Secretary 
pointed out in his decision, this is obviously incon¬ 
sistent with the claim that Johnson was entitled to 
the exclusive possession of the entire disputed tract 


when he conveyed the land to appellant’s) 
in December, 1904. 

147883—32-2 
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The decision of the Secretary points out that— 

the treaty provided that the inhabitants of 
the ceded territory should be maintained and 
protected in the free enjoyment of their 
property. The term “their property,” rea¬ 
sonably construed, must have been intended 
to mean such property as that to which they 
had title, or in which they held some estate, 
and not to include those vast areas which 
they, in common with other inhabitants, used 
for hunting and fishing. * * * Congress 
has so construed the term by extending to 
Alaska the mining laws and homestead laws 
and enacting other laws providing the 
means by which title to or interest in such 
vacant lands might be acquired by citizens 
of the United States and by inhabitants of 
Alaska. 

The Secretary found that the area in question 
was used generally by the Indians for hunting and 
fishing purposes and was vacant land, as referred 
to in the treaty, and part of the public lands of the 
United States. 

It is likewise to be observed that the disputed 
traet is part of the Tongass National Forest. It is 
fair to assume that this great area was likewise 
used by the Indians for hunting and fishing pur¬ 
poses. If the appellant is correct in his contention, 
this great National Forest and all other lands of 
this type likewise belong not to the Government 
but to the Indians or their grantees. Obviously 
this is a most untenable contention. 
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Appellant contends, among other things, in at¬ 
tacking the jurisdiction of the Department to hear 
the case that the contest filed in the General Land 
^Office raised insufficient issues. The Act of May 17, 
1884 (23 Stat. 26) states: 

Provided, the Indians or other persons in 
said District (Territory of Alaska) shall not 
be disturbed in the possession of any lands 
actually in their use or occupation or now 
claimed by them, but the terms under which 
such persons may acquire title to such lands 
are reserved for future legislation by 
Congress. 

Appellant contends that the contest issues went 
‘only to the question of use and occupancy, and no 
issues were involved directed to the claim the In¬ 
dians might have to the land. To use appellant’s 
•own language, it is stated on Page 5 of his brief, 
“Yet, by the words of the statute, lands claimed by 
an Indian on that date (May 17, 1884) were as 
sacred as those used or occupied by him on that 
date.” It will be observed that the Secretary in 
his decision went into both phases of the base, and 
did not limit his investigation and decision to the 
possession feature of the statute alone. It is suffi¬ 
cient that the matter of appellant’s claim was called 
to the attention of the Secretary of the Interior and 
that he investigated and acted on the cs.se fully. 
As was stated in the ease of Knight v. U. S. Land 
Association, 142 U. S. 161-77-78: 
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See. 453 provides: “The Commissioner of 
the General Land Office shall perform, under 
the direction of the Secretary of the In¬ 
terior, all executive duties appertaining to 
the surveying and sale of the public lands of 
the United States, or in any wise respecting 
such public lands, and also such as relate 
to private claims of land, and the issuing 
of patents for all ( agents ) (grants) of 
land under the authority of the govern¬ 
ment. * * *. 

The phrase, “under the direction of the 
Secretary of the Interior,” as used in these 
sections of the statutes is not meaningless, 
but was intended an an expression in general 
terms of the power of the Secretary to super¬ 
vise and control the extensive operations of 
the Land Department of which he is the 
head. It means that, in the important mat¬ 
ters relating to the sale and disposition of 
the public domain, the surveying of private 
land claims and the issuing of patents 
thereon, and the administration of the trusts 
devolving upon the government, by reason 
of the laws of Congress or under treaty stipu¬ 
lations, respecting the public domain, the 
Secretary of the Interior is the supervising 
agent of the government to do justice to all 
claimants and preserve the rights of the 
people of the United States. As was said 
by the Secretary of the Interior on the ap¬ 
plication for the recall and cancellation of 
the patent in this pueblo case (5 Land Dec. 
494): “The statutes in placing the whole 
business of the Department under the super- 



vision of the Secretary invest him with au¬ 
thority to review, reverse, amend, annul, or 
affirm all proceedings in the Department 
having for their ultimate object to secure 
the alienation of any portion of the public 
lands, or the adjustment of private claims 
to lands, with a just regard to the rights of 
the public and of private parties. Such 
supervision may be exercised by direct or¬ 
ders or by review on appeals. Tile mode in 
which the supervision shall be exercised in 
the absence of statutory directioln may be 
prescribed by such rules and regulations as 
dhe Secretary may adopt. When proceed¬ 
ings affecting titles to lands are before the 
Department the power of supervision may 
be exercised by the Secretary, whether these 
proceedings are called to his attention by 
formal notice or appeal. It is sufficient that 
they are brought to his notice.’! (Italics 
ours.) 

In the case of Wiseman v. Eastman, 21 Wash. 

163; 7 Pac. 398-405, the Court said: 

Lastly, it is argued that no contest could 
be legally instituted against thel appellant 
for any other causes than those prescribed 
by the Revised Statutes (Sec. 2297), which 
does not include the cause mehtioned in 
Eastman’s affidavit of contest; dnd, conse¬ 
quently, the land department 'had no juris¬ 
diction to hear and determine the question 
decided by it in this instance. To this ob¬ 
jection it is a sufficient answer Ifo say that 
the power to determine all contests arising 
under the statutes granting rights to acquire 


13 


title to the public lands of the United States; 
is vested by the acts of congress in the land 
department; and, while congress may not 
have said in the particular act in question, 
that contests arising under it should be tried 
by that tribunal, the land department has 
jurisdiction by virtue of the general powers 
conferred upon it. Knight v. United States 
Land Association, 142 U. S. 161. 

It is to be noted in passing that the Act of May 
17, 1884 (23 Stat. 26), referred to prohibits only 
disturbance of possession, and obviously the pos¬ 
session must be maintained. That the possession 
intended by the statute neither existed nor was 
maintained by those through whom appellant 
claims title is clearly shown by the facts as set 
forth in the decision of the Secretary of the 
Interior. 

CONCLUSION 

For the foregoing reasons it is contended that 
the appeal should be dismissed and the judgment 
of the court below affirmed. 

Respectfully submitted. 

Leo A. Rover, 

' United States Attorney, 

John W. Fihelly, 

Assistant United States Attorney, 

Attorneys for Appellee 



APPENDIX 

Decision dated May 18, 1929, of the First As¬ 
sistant Secretary of the Interior, Joseph if. Dixon,, 
subsequently affirmed by the Secretary of the 
Interior on November 18,1929: 

May 18, 1929. 


U 


United States v . 


J. T. JonIes 


N ’ ’ Anchorage 07012. Claim of possessory 


right held invalid. Affirmed. Decision 
promulgated May 22, 1929 


APPEAL FROM THE GENERAL LAND OFFICE 

June 16,1927, a preliminary power permit 
was issued by the Federal Power Commis¬ 
sion to Isadore and J. D. Zellerbaeh for the 


Swan Lake and Falls Creek power site 
within the Tongass National Forest, Alaska, 
June 29, 1927, one J. T. Jones, hereinafter 
referred to as the defendant, notified the 
permittees and the Commission that he 
claimed 480 acres of the land within the 
permit area, based on alleged possessory 
rights of certain Indians under the proviso 
to section 8 of the act of May 17, 1884 (23 
Stat. 26), transferred by mesne conveyances 
to him. 

November 7,1927, protest was filed by the 
district forester in the local ldnd office 
against the claim asserted by the defendant,, 
charging: 

“ 1. That the original claimant or claim¬ 
ants did not use or occupy the tract claimed 


as required by the act of May 17, 


1884 (23 


Stat. 26). 


( 13 ) 
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“ 2. That if said claimant or claimants 
ever used or occupied the tract as required 
by said act he or they abandoned same prior 
to transfer of any rights thereto. 

“ 3. That the transferees of the original 
claimant or claimants, including the con- 
testee, did not use or occupy the tract as re¬ 
quired by said act. 

“ 4. That any use or occupation by origi¬ 
nal claimant or claimants was confined to a 
small tract approximately 30 by 75 feet ad¬ 
jacent to a shack on the shores of Carroll 
Inlet about 975 feet south of the mouth of 
Falls Creek.” 

By letter of the Commissioner of the 
General Land Office approved by the Secre¬ 
tary of the Interior, dated December 20, 
1897, a hearing was ordered, and, notice 
being issued, on March 26.1928, the defend¬ 
ant, by his attorney, filed in the office of the 
register a motion for an extension of time to 
appear or answer, to which was attached the 
affidavit of Jones in which he states, among 
other things, “that the facts stated in the 
complaint as a basis for this suit are untrue. ” 

The register denied the motion and treated 
the statement in the affidavit as a denial of 
the charges, and directed that a hearing be 
had May 8,1928, before a designated officer. 
By stipulation of the parties the date of the 
hearing was changed to May 17, 1928. On 
that day the Government appeared and was 
represented by an assistant to the Solicitor 
of the Department of Agriculture, and the 
defendant was represented by his attorney. 
Thereupon the defendant moved that the 
contest be dismissed for the reason that— 

“The contestant’s application has not been 
corroborated by the affidavit of at least one 
witness having personal knowledge of the 
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facts in relation to the contested land, as 
required by Rule 3 of the Rules of Practice 
in eases before the United States district 
Land Office, the General Land Office, and 
the Department of the Interior.” 

At the same time the defendant filed a 
demurrer, stating: 

“Now comes the defendant herein and 
demurs to the proceedings, and fori reason 
says that the United States Land Ofj&ce has 
no jurisdiction of the person of the defend¬ 
ant or the subject of the action.” 

Annexed to the demurrer was an affidavit,, 
as follows: 

“I, George Johnson, being duly! sworn- 
under oath depose and say that I am k native 
Indian of Alaska of the age of 67 years; that 
prior to May 17,1884, and since that date, I 
lived in and on Carroll Inlet near Ketchikan, 
Alaska; that this inlet, known among my 
family as Tsaats, was for many generations 
the homestead of my ancestors from whom I 
inherited this land; that this inlet jis in its 
entirety possessed, occupied, and claimed by 
me and my forbears as a home, hunting 
ground, and for all purposes customary 
among the Indians of southeastern Alaska ; 
that at no time have I abandoned the land 
for hunting ground surrounding the said 
inlet, nor have I relinquished lpy claim 
thereto and I herebv affirm that I am still 
the rightful owner, possessor, and claimant 
of said land or hunting ground; thajt my ab¬ 
sence has been entirely due to sickness and 
that at all times I have planned to return 
and resume my abode at this said Carroll 
Inlet.” I 

Since the hearing was not before the 
register, but was before a commissioner ap¬ 
pointed for the purpose of conducting it, no- 
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ruling was then made on the motion to dis¬ 
miss or oil the demurrer, and testimony was 
submitted in behalf of the Government. 
The defendant submitted no testimony or 
evidence, but his attorney was present dur¬ 
ing the hearing and objected to a question 
asked one of the witnesses, and put one ques¬ 
tion to a witness. 

The attorney for the defendant at the time 
of filing the motion for extension of time, the 
motion to dismiss, and the demurrer re¬ 
ferred to, and at the time of the taking of the 
testimony, asserted that the defendant was 
appearing specially to question the jurisdic¬ 
tion of the register, the Land Office, and the 
Department. 

In dub course the register rendered a de¬ 
cision in effect denying the motion to dis¬ 
miss, overruling the demurrer, and, on the 
merits, finding for the Government. 

The defendant appealed to the Commis¬ 
sioner and filed brief and argument, and 
brief and argument were filed by an assist¬ 
ant to the Solicitor, Department of Agri¬ 
culture. , 

The Commissioner by decision dated 
December 7, 1928, affirmed the decision of 
the register. The defendant has appealed 
and submitted an additional brief and 
argument. 

The defendant contends that the Depart¬ 
ment is without jurisdiction to hear and 
determine the present controversy for the 
reason that the protest filed by the district 
forester is not verified by him, nor is it cor¬ 
roborated by the affidavit of at least one 
witness having personal knowledge of the 
facts in relation to the contested land, and 
iti support of his contention relies on Rules 
2 and 3 of the Rules of Practice (51 L. D. 
547). 
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It clearly appears by Rule 1 that the 
Rules of Practice governing the initiation 
of contests apply to those contests which 
are initiated by perons seeking to acquire 
title to, or claiming an interest in the land in¬ 
volved, against a party to any entlry, filing, 
or claim under laws of Congress relating to 
public lands. 

Contests initiated by the Government do 
not come within the provisions of Rules 2 
and 3 of the Rules of Practice but are gov¬ 
erned by the rules promulgated by| Circular 
460 approved by the Secretary of the In¬ 
terior February 26, 1916 (44 L. D. 572), 
which provide for the initiation of contests 
on a report of a representative of the Gen¬ 
eral Land Office. Such rules do not require 
that the charges made shall be under oath 
nor that they shall be corroborated. And 
protests may, in accordance with regulations 
approved by the Secretary of the Interior 
and the Secretary of Agriculture (44 L. D. 
360), be initiated against any claim embrac¬ 
ing lands within a national forest by filing 
in the local land office a complaint signed by 
the Forester or the district forester, setting 
forth the grounds of the protest. The regu¬ 
lations specifically provide that the com¬ 
plaint need not be under oath or corrobo¬ 
rated. The procedure preliminary to the 
hearing herein was in compliance) with the 
regulations last referred to. 

It is asserted that the Department is with¬ 
out jurisdiction to hear and determine the 
issues herein by reason of the treaty by 
which Russia ceded to the United States the 
territory and dominion of Alaska wherein 
it is provided by Article 2 thereof, that— 

“The inhabitants of the ceded terri¬ 
tory, * * *, they, with the exception of 

uncivilized native tribes, shall be * * * 
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maintained and protected in the free en¬ 
joyment of their liberty, property, and 
religion.” 

And for the reason that Congress in recog¬ 
nition of that provision as to the property 
of the inhabitants by the act of May 17,1884 
(23 Stat. 24), provided: 

“That the Indians or other persons in said 
district shall not be disturbed in the pos¬ 
session of any lands actually in their use or 
occupation or now claimed by them, but the 
terms under which such persons may acquire 
title to such lands is reserved for future 
legislation by Congress.” 

And that Congress thereby reserved to it¬ 
self exclusive jurisdiction to determine and 
provide the manner in which title to such 
lands might be acquired, and Congress not 
having made any provision, no Department 
of the Government may question the right of 
an inhabitant to possession of land held by 
him or his assignees under the provisions of 
the treaty and of the act. 

At the hearing no testimony or evidence 
was submitted in behalf of the defendant. 
He relied on his motion to dismiss and on 
his demurrer to which was attached the affi¬ 
davit of George Johnson under whom he 
claims the right to possession of the land 
involved. He seems to take the position that 
the statements of the affidavit should be ac¬ 
cepted as a verity and therefore can not be 
contradicted. 

There is no doubt of the jurisdiction of 
the Department to determine from evidence 
submitted at a hearing at which all inter¬ 
ested parties are present or represented 
whether an inhabitant of Alaska, or his as¬ 
signee, is entitled to the possession of land 
claimed by him or his assignee not by virtue 


l 



19 


of title thereto but by reason of use a nd occu¬ 
pation or claim of right of possession. If 
not used and occupied or possession is not 
rightfully claimed, then the land is a part of 
the public domain and subject to the laws 
enacted for the control, use, and disposition 
thereof. The proviso of the act of May 17, 
1884, does not reserve to Congress the right 
to determine by future legislation jthe man¬ 
ner in which it should be ascertained whether 
right of possession existed, or having ex¬ 
isted, such right continued notwithstanding 
use and occupation or claim to possession 
was abandoned, but merely reserves for fu¬ 
ture legislation the terms under which title 
to lands might be acquired by those then in 
use and occupancy, or then claiming right 
of possession. 

At the time of the enactment of the act of 


May 17, 1884, those Indians or otjher per¬ 
sons then in possession of lands actually 
used or occupied by them or then claimed 
by them were entitled to continue in undis¬ 
turbed possession. And such right of pos¬ 
session is assignable. Northern Lumber 
Mills v. Alaska Juneau Gold Mining Com¬ 
pany (C. C. A., 229 Fed. 966); Arness v. 
Petersburg Packing Company (C. C. A., 260 


Fed. 710). 

If, therefore, Johnson, under whom the 
defendant by mesne conveyances claims, was 
on May 17, 1884, in possession of the land 
involved herein, and the same was then actu¬ 
ally used or occupied or rightfully claimed 
by him, and such possession by use or oc¬ 
cupation or rightful claim continued with¬ 
out abandonment until his conveyance to the 
grantor of the defendant, then such convey¬ 
ance vested in Johnson’s grantee the right of 
exclusive possession. 
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The inquiry, then, is, was the land actu¬ 
ally in the use or occupation of Johnson, or 
was he in possession of and rightfully claim¬ 
ing it on May 17,1884 ? If not, then neither 
he nor the defendant claiming under him 
now has the right of possession. 

To determine the question resort must be 
had to the evidence adduced at the hearing. 
It appears therefrom that the land involved 
lies at the mouth of Falls Creek on the east 
side of Carroll Inlet, on Revillaigigedo Is¬ 
land, and about one mile from the head of 
said inlet, and comprises approximately 480 
acres; that Falls Creek is a stream flowing 
from Swan Lake into Carroll Inlet; that 
about 1,000 feet south of the mouth of Falls 
Creek, and within the area of the land in¬ 
volved, is what is termed an anchorage of 
an area of about 225 feet by 30 feet on which 
is located a cabin or shack. Of the anchor¬ 
age there is an area surrounding the cabin 
of about 75 feet by 30 feet which is covered 
by brush and which has the appearance of 
having been cleared of timber at some time. 
The remainder of the anchorage has never 
been cleared and is covered by a growth of 
timber. Other than the cabin there are no 
improvements on the land except a trail 
from the anchorage to Swan Lake, which 
was constructed by the Forest Service. The 
cabin is about 17 by 12 feet, of rough lumber, 
dirt floor, board roof, and a vent for smoke 
through the roof. It has no fireplace or 
windows. 

Johnson, under whom the defendant 
claims, was called as a witness by the Gov¬ 
ernment. He testified that he claimed the 
hunting and fishing rights of the lands and 
streams surrounding Carroll Inlet, and 
claimed the land as far back from the inlet 
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as it was convenient to get game for food 
purposes. He said that his claim was based 
on the fact that he is now the chief of the 
Raven tribe of Indians which in times past 
hunted and fished on the lands and in the 
streams surrounding the inlet; that he be¬ 
came chief by succession on the death of his 
uncle; and that he and two others, his wife’s 
niece and a nephew, are the only surviving 
members of the tribe. He further testified 
that his claim is based on his uncle’s claim, 
who claimed the land on each side of the in¬ 
let from its head to its mouth, a distance of 
about 25 miles, and that he now claims all 
of the land surrounding the inlet. 

Johnson further testified that he resided 
at Ketchikan, which is approximately forty 
miles distant from the cabin on the anchor¬ 
age on Carroll Inlet and had there resided 
since he was a young man, a period of forty 
years or more; that part of the time he had 
resided on Carroll Inlet, and in the cabin on 
the anchorage but not for the past 25 years; 
that in April, 1904, he filed a notice of loca¬ 
tion of a tract of land at or near th|e mouth 
of Zagh Creek, which empties into Carroll 
Inlet, the land to constitute a homestead, and 
by such notice he claimed the fishing privi¬ 
leges of Zagh Creek. The land located as a 
homestead is about 15 miles from the anchor¬ 
age on Carroll Inlet. He established a resi¬ 
dence on the homestead shortly after the fil¬ 
ing of the location notice thereof but resided 
there but a short time and had not been there 
for more than 20 years. 

It is here observed that the location of a 


homestead by Johnson on a part of the same 
land he is now claiming is inconsistent with 
his claim that he is entitled to the Exclusive 


possession of all of the land surrou 


nding the 
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inlet, and that he was so entitled when he 
conveved the land involved to the defend- 
ant’s grantor. 

Johnson’s conveyance to Bell, the grantor 
of the defendant, was made December 28, 
1904, and Bell’s conveyance to the defendant 
was on August 17,1915. 

The treaty provided that the inhabitants 
of the ceded territory should be maintained 
and protected in the free enjoyment of their 
property. The term “their property,” rea¬ 
sonably construed, must have been intended 
to mean such property as that to which they 
had title or in which they held some estate, 
and not to include those vast areas which 
they, in common with other inhabitants, used 
for hunting and fishing purposes. 

At the time of the treaty Alaska was in¬ 
habited largely by Indians and Eskimos, 
some of whom were regarded as civilized and 
some uncivilized. They subsisted mainly by 
hunting and fishing and almost the entire 
area was used by them for those purposes. 
By the express terms of the treaty all vacant 
land was ceded to the United States. By 
the term “vacant land” was meant all that 
land within the territory which was not then 
owned by the Russian Government or by the 
inhabitants, or in which the inhabitants had 
some character of estate which might be re¬ 
garded as property. The term did not cover 
or refer to those vast areas which were, as 
was the land claimed by Johnson, used by the 
inhabitants generally for hunting and fish¬ 
ing purposes. Congress has so construed 
the term by extending to Alaska the mining 
laws and the homestead laws and enacting 
other laws providing the means by which 
title to or interest in such vacant lands might 
be acquired by citizens of the United States 
and by inhabitants of Alaska. 
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By the provisions of the act of May 17 r 
1884, the Indians or other persons in {Alaska 
were not to be disturbed in the possession of 
lands actually in their use or occupation or 
then claimed by them. It is certain that it 
was not intended by such proviso to recog¬ 
nize claims by Indians or other persons in 
Alaska to vast areas of vacant lands, the 
only use or occupancy or claiming of which 
was by virtue of their common use fo[r hunt¬ 
ing and fishing purposes. What was re¬ 
served to them by the proviso was such tracts 
of land as were then used or occupied or 
claimed by them for residence and agricul¬ 
tural purposes, for commercial purposes, for 
fishing rights, and the like. 

It is held that Johnson or his ancestors 
did not by virtue of the treaty or by reason of 
the proviso of the act of May 17, 1884, be¬ 
come entitled to the exclusive possession of 
the tract claimed by him. 

As the land involved is included in the 
tract claimed by Johnson, and it being held 
that he did not by the treaty or by tlie act of 
May 17,1884, acquire the ownership br right 
to the exclusive possession of the tract, it 
follows that the grantor of the defendant 
took nothing by the conveyance of Johnson 
to him, and for the same reason the convey¬ 
ance by Johnson’s grantee to the defendant 
was ineffective to vest in the defendant the 
right to exclusive possession. I 

The decision appealed from is a firmed. 

(Signed) Jos. M. Dixok 

First Assistant Secretary . 
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